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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY
WASHINGTON, D.C.

HONG KONG FIFTH FREEDOM
ALL-CARGO PROCEEDING

Docket OST-95-764

Application  of

EVERGREEN INTERNATIONAL
AIRLINES, INC. 1

1
for exemption authority )
pursuant to 49 U.S.C. $ 40109
(U.S.-Hong Kong-Philippines)

REPLY OF EVERGREEN INTERNATIONAL AIRLINES, INC.

Pursuant to the Department of Transportation's  ("DOT")

Notice dated October 24, 1995 in Docket OST-95-764, Evergreen

International Airlines, Inc. ("Evergreen") hereby submits its

reply to the answers filed by the other applicants in this

proceeding. The pleadings in this case make clear that Evergreen

is exceptionally  well-positioned  to utilize two of the

frequencies now available for Hong Kong fifth freedom all-cargo

service, and the other applicants have submitted no valid basis

for denying Evergreen's application.



1. Everqreen Should be Awarded Two Frequencies

As set forth in its application,  with its current

U.S.-New Zealand/Australia-Hong  Kong-U.S. service Evergreen is

extremely well-positioned to utilize two of the newly-available

Hong Kong fifth freedom frequencies to operate twice weekly B-747

freighter flights between Manila and Hong Kong. Evergreen's

B-747s pass directly over the Philippines four times per week on

ferry flights from Australia to Hong Kong. Converting two of

those flights to revenue service, at least from the Philippines

to Hong Kong, would obviously be very beneficial to Evergreen."

Evergreen's application demonstrates that due to its

excellent positioning, Evergreen's Manila-Hong  Kong service would

break even with a load factor of only 11.1 percent and a market

share of only 5.87 percent, even offering extremely competitive

rates." Thus, if awarded authority in this proceeding,

Evergreen would launch the first scheduled all-cargo service

between the Philippines and Hong Kong and make available to

shippers the full capacity of two B-747 freighters each week

LL See U.K. Fifth Freedom All-Carqo Proceedinq, Order 95-4-35,
served April 21, 1995, at 3 (in awarding fifth freedom traffic
rights, "the contribution that a grant of this authority is
likely to make to each applicant's . . . operations" would be an
important factor).

2L It should be noted that Evergreen is the only applicant that
has submitted economic data in support of its application.

-2-



(428,000 pounds total). The impact of this service on the market

structure and level of competition in the Philippines-Hong  Kong

all-cargo market--where currently there is no scheduled all-cargo

service--would be nothing short of dramatic. Evergreen's

proposed B-747 service would also maximize utilization of two of

the available frequencies. See Order 95-4-35, at 2 (in awarding

fifth freedom all-cargo frequencies, Department would consider

"which proposal will best maximize use of the available route

rights").

Federal Express and Air Micronesia both propose Hong

Kong-Philippines  service to be operated in connection with new

all-cargo hubs in the Philippines. Both carriers propose to

serve the market with relatively small B-727 (Air Micronesia) or

A-310 (Federal Express) aircraft, although there is a substantial

amount of freight in the market and the market is growing

rapidly. See Exhibit 2 to Evergreen's Application. Moreover,

Federal Express will undoubtedly be operating in support of its

own customers rather than the broader freight forwarding and

shipping community,lL and Air Micronesia has admitted that its

Y Federal Express attempts to rebut this argument by claiming
that "approximately 70 percent (by weight) of [its] total Far
East traffic is provided by the air freight forwarder segment of
the air freight industry," Consolidated Answer of Federal
Express, at 6 n.3. However, Federal Express' factual argument is

(continued . ..)
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Manila operations will be operated in support of the DHL

companies. See Docket OST-95-681 (various pleadings). Moreover,

Air Micronesia's claim that Hong Kong-Manila authority is the key

to its proposed Manila hub is not persuasive in light of the

substantial fifth freedom authority it already holds between

Manila and other points in Asia, see Answer of Evergreen, at 2,

and, as Polar correctly points out, the U.S.-Hong Kong bilateral

provides for service between Guam and Hong Kong which provides

Air Micronesia a link to Hong Kong. See Answer of Polar, at 3

n.1.

Finally, because both Air Micronesia and Federal

Express are proposing service that qualifies for the frequency

splitting provision of the amended U.S.-Hong Kong bilateral, an

award of three frequencies would allow either carrier to operate

four weekly flights between Hong Kong and the Philippines, and

( . . . continued)
unpersuasive because its historical data would primarily reflect
the airport-to-airport  service it has been operating in the Far
East prior to launching its new Subic Bay hub. Airport-to-
airport service is favored by forwarders, while Federal Express'
new Subic Bay hub is obviously intended to capture intra-Asia
express traffic which Federal Express specializes in handling for
its customers that desire door-to-door service. Moreover, the
fact that 70 percent of Federal Express' Far East traffic by
weight has come from freight forwarders says nothing about the
presumably large percentage of Federal Express' Far East revenue
that comes from carriage of small packages rather than general
air freight. In any event, Evergreen has proposed an airport-to-
airport service in this proceeding that will make better use of
two of the available frequencies than Federal Express' proposed
narrow-body service.
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with 44 weekly passenger flights between Manila and Hong Kong

ample belly-cargo  space should be available to handle their

shipments on one day each week. Indeed, Federal Express admits

that it is currently purchasing daily cargo capacity in the Hong

Kong-Philippines  market on the services operated by other

carriers and it presumably can continue to do so. -See

Consolidated Answer of Federal Express, at 5 n.2."

In these circumstances, Evergreen should be awarded

two frequencies for fifth freedom scheduled all-cargo service

between Manila and Hong Kong.

Al! The Department should not give any weight to Federal
Express' arguments that it somehow is entitled to preference in
this proceeding because (a) it participated  in the negotiations
to obtain these rights, (b) it is an "incumbent" in the Hong Kong
market, and (c) its predecessor The Flying Tiger Line ("FTL") had
a long history of operations in the U.S.-Hong Kong all-cargo
market. First, participation  in bilateral negotiations is
entirely separate from the award of authority in a carrier
selection proceeding and such participation  is not considered as
a factor in determining how to best serve the public interest in
the award of authority in limited entry markets. Second, Federal
Express is not an incumbent in the Hong Kong-Philippines  market
which is the market at issue. In this regard, DOT recently
rejected a similar Federal Express argument, stating that "[t]he
incumbency preference is limited to certificate authority only
and is relevant in situations where a carrier is currently
operating the service for which it holds out authority."
U.S.-Russia All-Cargo Frequency Allocation Case, Order 95-11-9,
at 6 n.2. Third, with respect to experience in the U.S.-Hong
Kong market, Evergreen commenced Hong Kong-U.S. scheduled
all-cargo service in 1989, the same year FTL merged with Federal
Express.
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2. The Other Applicants Have Not Raised Any Valid
Criticisms of Everqreen's Proposal

Rather than attack the merits of Evergreen's service

proposal, Federal Express has resorted to unfounded attacks on

Evergreen's utilization of scheduled all-cargo authority in

Mexico, China and Russia. These claims do not provide any basis

for not awarding Evergreen authority in this proceeding. With

respect to Mexico, Evergreen's action in that proceeding was

based on a last minute shift by Mexico to an airport which

rendered all-cargo operations to Mexico City unprofitable. With

respect to China, Evergreen described that operation in its

application and it is sufficient rebuttal to Federal Express'

allegations to point out that Federal Express paid a very

substantial sum of money to obtain the China route authority

which Evergreen had successfully developed and was operating in

accordance with its service proposal in that proceeding.

Evergreen is surprised that Federal Express would criticize

Evergreen's performance in Russia where Evergreen commenced

service in that market within several months of being awarded

authority, but Federal Express has never commenced operations

since being awarded authority in 1990. See Order 95-11-9, at 2.

Air Micronesia also unjustifiably  criticizes

Evergreen's performance in China and claims that the lack of

Manila authority may hamper its ability to use the frequencies
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available in this proceeding. As indicated in its application,

Evergreen is planning to apply for Philippines authority, and

Evergreen believes that its proposed Philippines service will

support an award of authority to it. Moreover, Evergreen may be

allowed to operate Manila-Hong Kong all-cargo service on a comity

and reciprocity basis even if it does not obtain U.S.-Philippines

authority.

World incorrectly argues that an award to Evergreen

would preclude the utilization of all eight of the available

frequencies. Evergreen has demonstrated that both Federal

Express and Air Micronesia could operate four flights per week

between Hong Kong and the Philippines with an award of three

frequencies, and their express service could rely on belly cargo

space for service on the remaining day of the business week. An

award of two frequencies to Evergreen would leave three

frequencies for allocation to other carriers, in either the Hong

Kong-Seoul or Hong Kong-Bangkok  markets. Moreover, as a policy

matter, DOT should allocate all of the available frequencies even

if that requires awarding less frequencies than requested to one

or more applicants. See Order 95-11-9, at 6 (tentatively

awarding Federal Express four U.S .-Russia frequencies although it

requested five frequencies).
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Polar argues that an award of frequencies to Evergreen

would result in revenues being used "to strengthen the economics

of long-haul services operated on behalf of foreign carriers,"

rather than the U.S. economy. Answer of Polar, at 5. This

argument is incorrect. Evergreen has demonstrated that its

proposed Manila-Hong  Kong service will connect to and

substantially strengthen its Hong Kong-U.S. scheduled all-cargo

service.

UPS makes the incorrect argument that it should be

preferred as an incumbent in the Seoul-Hong Kong market over

carriers such as Evergreen proposing "wholly new services."

Answer of UPS, at 3-5. Contrary to its claim, UPS can not have

been operating scheduled all-cargo service in the Seoul-Hong Kong

market since 1990 because the prior Hong Kong bilateral agreement

prohibited such service. Any other service UPS may have been

offering in this market does not entitle it to the benefits of

incumbency. See note 4, above. Moreover, since 84 percent of

UPS' international general air freight traffic is forwarder

traffic, see Answer of UPS, at 6, UPS primarily operates an

international airport-to-airport  service and does not need five

frequencies to operate an express service for the remaining 16

percent of its traffic.
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It should also be noted that although the Hong

Kong-Seoul market is larger than the Hong Kong-Manila market,

there are major low-cost all-cargo competitors in the Hong

Kong-Seoul market, such as KAL and Asiana, whereas currently

there is no scheduled all-cargo service between Hong Kong and the

Philippines. Finally, air cargo rates from Hong Kong to the U.S.

are approximately  double the rates from Seoul to the U.S., and

Hong Kong is a much stronger market than Seoul. Therefore, UPS'

eastbound service from Hong Kong to Seoul (en route to the U.S.)

will be very minor and a stop in Seoul would only be used on rare

occasions to "top-off" a flight that leaves Hong Kong without a

full load of U.S.-bound freight. Thus, UPS is essentially

proposing a one way service from Seoul to Hong Kong that will

only be used if and when a stop in Seoul will generate enough

revenue to cover the marginal cost of stopping. UPS has

presented no evidence regarding the viability of such service.

Wherefore, for the reasons set forth above and in its

answer and application, Evergreen urges the Department of

Transportation  to allocate it two Hong Kong fifth freedom

frequencies and grant it the exemption authority necessary to
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operate fifth freedom scheduled all-cargo service between Hong

Kong and the Philippines.

Respectfully  submitted,

Richard P. Taylor
Glenn G. Fuller
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 429-3000

Attorneys for
Evergreen International

Airlines, Inc.

Dated: November 21, 1995
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CERTIFICATE OF SERVICE

I hereby certify that I have this 21st day of

November, 1995 served a copy of the foregoing Reply of Evergreen

International Airlines, Inc. by first-class mail, postage

prepaid, on the persons on the attached Service List.



SERVICE LIST
(U.S.-Hong Kong)

Suzette Matthews
Bernstein b Matthews
5649 John Barton Payne Road
Marshall VA 22115

Aerial Transit
Millon Air

Carl B. Nelson
American Airlines
1101 17th Street, N.W., Suite 600
Washington DC 20036

William G. Doherty
American Trans Air, Inc.
PO Box 51609
Indianapolis IN 46251

Allan W. Markham
2733 36th Street, N.W.
Washington DC 20007

Arrow Air

Scott Yohe
Delta Airlines
1629 K Street, N.W.
Washington DC 20006

Lorraine Halloway
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
Washington DC 20004

Emery Worldwide

Jeffrey N. Shane
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington DC 20037

Fine Airlines

R. Bruce Keiner
Crowell b Moring
1001 Pennsylvania Avenue, N.W.
Washington DC 20004

Air Micronesia
Continental Airlines

Mark Atwood
Galland, Kharasch, Morse &

Garfinkle
1054 Thirty-First Street, N.W.
Washington DC 20007

American International Airways

John L. Richardson
Vedder, Price, Kaufman, Kammholz b

Day
2121 K Street, N.W., Suite 700
Washington DC 20037

Amerijet International

William Callaway
Zuckert, Scoutt & Rasenberger
888 17th Street, N.W., Suite 600
Washington DC 20006

Challenge Air Cargo

R. Tenney Johnson
2300 N Street, N.W., Suite 600
Washington DC 20037

DHL

Nathaniel P. Breed
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.
Washington DC 20037

Federal Express

Allan I. Mendelsohn
Mendelsohn C Szymkowicz
1201 Pennsylvania Avenue, N.W.

Fourth Floor
Washington DC 20004

Florida West International



David Kirstein
Beckman and Kirstein & Murphy
2300 N Street, N.W., Suite 725
Washington DC 20037

North American Airlines

Cecelia Bethke
Northwest Airlines
901 15th Street, N.W., Suite 310
Washington DC 20005

Gary Garofalo
Boros b Garofalo
1201 Connecticut Avenue, N.W.
Washington DC 20036

Rich International

Stephen L. Gelband
Hewes, Morella, Gelband & Lamberton
1000 Potomac Street, N.W.
Washington DC 20007

Tower Air

David L. Vaughn
Kelley, Drye & Warren
2300 M Street, N.W., Suite 400
Washington DC 20036

United Parcel Service

Theodore I. Seamon
Hewes, Morella, Gelband & Lamberton
1000 Potomac Street, N.W.
Washington DC 20007

Northern Air Cargo

Alfred J. Eichenlaub
Ginsburg, Feldman Fi Bress
1250 Connecticut Avenue, N.W.
Washington DC 20036

Polar Air Cargo

Pierre Murphy
One Westin Center
2445 M Street, N.W., Suite 260
Washington DC 20037

Southern Air Transport

Jeffrey Manley
Ginsburg, Feldman & Bress
1250 Connecticut Avenue, N.W.
Washington DC 20036

United Airlines

Vance Fort
World Airways
13873 Park Center Road, Suite 490
Herndon VA 22071
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